STANDARD PURCHASE TERMS AND CONDITIONS
PURCHASING DIVISION, CITY OF MIDLAND, TEXAS

Seller and Buyer agree as follows:

1. SELLER TO PACKAGE GOODS - Seller will package goods in accordance with good commercial practice.
Each shipping container shall be clearly and permanently marked as follows; (a) Seller's name and address, (b)
Consignee's name, and address, and purchase order number, (c) Container number and total number of
containers, e.g. box 1 of 4 boxes, and (d) the number of the container bearing the packing slip. Seller shall bear
cost of packaging unless otherwise provided. Goods shall be suitably packed to secure lowest transportation costs
and to conform with requirements of common carriers and any applicable specifications. Buyer's count or weight
shall be final and conclusive on shipments not accompanied by packing lists.

2. SHIPMENT UNDER RESERVATION PROHIBITED - Seller is not authorized to ship the goods under reservation
and no tender of a bill of lading will serve as a tender of goods.

3. TITLE & RISK OF LOSS - The title and risk of loss of the goods shall not pass to Buyer until Buyer actually
receives and takes possession of the goods at the point or points of delivery in Midland, Texas.

4. NO REPLACEMENT OF DEFECTIVE TENDER - Every tender or delivery of goods must fully comply with all
provisions of this contract as to time of delivery, quality and the like. If a tender is made which does not fully
conform, this shall constitute a breach and Seller shall not have the right to substitute a conforming tender,
provided, where the time for performance has yet expired, the Seller may reasonably notify Buyer of his intention to
cure and may then make a conforming tender within the contract time but not afterward.

5. PLACE OF DELIVERY - The place of delivery shall be that set forth in the block of the purchase order entitled
"deliver to".

6. INVOICES - Seller shall submit separate ORIGINAL invoices, on each purchase order. Invoices shall indicate
the purchase order number. All invoices must be mailed to City of Midland, Accounts Payable, P.O. Box 1152,
Midland, TX 79702-1152. Payment will be made within 30 days from the date the invoice and properly executed
receiving documents are received by City of Midland, Accounts Payable at the above address. Invoices sent to
any other address will delay payment.

7. GRATUITIES - The buyer may, by written notice to the seller, cancel this contract without liability to Seller, if it is
determined by Buyer that gratuities, in the form of entertainment, gifts, or otherwise, were offered or given by the
seller, or any agent or representative of the Seller, to any officer or employee of the City of Midland with a view
toward securing a contract or securing favorable treatment with respect to performing of such a contract. In the
event this contract is cancelled by Buyer pursuant to this provision, Buyer shall be entitled, in addition to any other
rights and remedies, to recover or withhold the amount of the cost incurred by Seller in providing such gratuities.

8. WARRANTY - PRICE -

a. The price to be paid by the Buyer shall be that contained in Seller's bid which Seller warrants to be no
higher than Seller's current prices on order by others for products of the kind and specifications covered by this
agreement for similar quantities under similar or like conditions and methods of purchase. In the event Seller
breaches this warranty, the prices of the items shall be reduced to the Seller's current prices on order by others, or
in the alternative, Buyer may cancel this contract without liability to Seller for breach or Seller's actual expense.

b. The Seller warrants that no person or selling agency has been employed or retained to solicit or secure
this contract upon an agreement or understanding for commission, percentage, brokerage, or contingent fee
excepting bona fide employees or bona fide established commercial or selling agencies maintained by the Seller
for the purpose of securing business. For breach or violation of this warranty the Buyer shall have the right or
rights to cancel this contract without liability and to deduct from the contract price, or otherwise recover the full
amount of such commission, percentage, brokerage or contingent fee.

9. WARRANTY - PRODUCT - Seller shall not limit or exclude any implied warranties and any attempt to do so
shall render this contract voidable at the option of the Buyer. Seller warrants that the goods furnished will conform
to the specification, drawings, and description listed in the bid invitation, and to the sample(s) furnished by Seller, if
any. In the event of a conflict between the specifications, drawings and descriptions, the specifications shall
govern.



10. SAFETY WARRANTY - Seller warrants that the product sold to Buyer shall conform to the standards
promulgated by the U.S. Department of Labor under the Occupational Safety and Health Act of 1970. In the event
the product does not conform to OSHA standards, Buyer may return the product for correction or replacement at
the Seller's expense. In the event Seller fails to make the appropriate correction within a reasonable time,
correction made by buyer will be at Seller's expense.

11. RIGHT OF INSPECTION - Buyer shall have the right to inspect the goods at delivery before accepting them.

12. CANCELLATION - Buyer shall have the right to cancel for default all or any part of the undelivered portion of
this order if Seller breached any of the terms hereof including warranties of Seller if the Seller becomes insolvent or
commits acts of bankruptcy. Such right of cancellation is in addition to and not in lieu of any other remedies which
Buyer may have in law or equity.

13. TERMINATION - The performance of work under this order may be terminated in whole, or in part by the
Buyer in accordance with this provision. Termination of work hereunder shall be effected by the delivery to Seller
of a "Notice of Termination" specifying the extent to which performance of work under the order is terminated and
the date upon which such termination becomes effective. Such right of termination is in addition to and not in lieu
of the rights of Buyer set forth in Clause 13, herein.

14. FORCE MAJEURE - Neither party shall be held responsible for losses, resulting if the fulfillment of any terms
or provisions of this contract is delayed or prevented by any cause not within the control of the party whose
performance is interfered with, and which by the exercise of reasonable diligence said party is unable to prevent.

15. ASSIGNMENT - DELEGATION - No right or interest in this contract shall be assigned or delegation of any
obligation made by Seller without the written permission of the Buyer. Any attempted assignment or delegation by
the Seller shall be wholly void and totally ineffective for all purposes unless made in conformity with this paragraph.

16. MODIFICATIONS - This contract can be modified or rescinded only by a writing signed by both of the parties or
their duly authorized agents.

17. INTERPRETATION - PAROL EVIDENCE - This writing, plus any specifications for bids and performance
provided by Buyer in its advertisement for bids, is intended by the parties as a final expression of this agreement.
No course of prior dealings between the parties and no usage of the trade shall be relevant to supplement or
explain any term used in this agreement. Acceptance or acquiescence in a course of performance rendered under
this agreement shall not be relevant to determine the meaning of this agreement even though the accepting or
acquiescing party has knowledge of the performance and opportunity for objection. Whenever a term defined by
the Uniform Commercial Code is used in this agreement, the definition contained in the Code is to control.

18. ADVERTISING - Seller shall not advertise or publish without Buyer's prior consent the fact that Buyer has
entered into the contract, except to the extent necessary to comply with proper requests for information from an
authorized representative of the federal, state or local government.

19. RIGHT TO ASSURANCE - Whenever one party to the contract in good faith has reason to question the other
party's intent to perform he may demand that the other party give written assurance of this intent to perform. In the
event that a demand is made and no assurance is given within five (5) days, the demanding party may treat this
failure as an anticipatory repudiation of the contract.

20. PROTECTION AGAINST ROYALTIES OR PATENT INFRINGEMENT - The Seller shall pay all royalties and
license fees, and shall provide for the use of any design, device, material or process covered by letters patent or
copyright by suitable legal agreement with Patentee or Owner thereof. The Seller shall defend all suits or claims
for infringement of any patent or copyrights and shall indemnify and save the Buyer harmless from any loss on
account thereof, except that Buyer shall defend all such suits and claims and shall be responsible for all such loss
when a particular design, device, material or process is allowed to the Seller, the Seller shall indemnify and save
Buyer harmless from any loss on account thereof. If the material or process specified or required by Buyer is an
infringement, the Seller shall be responsible for such loss unless he promptly gives written notice to the buyer of
such infringement.



21. TIME - ltis hereby expressly agreed and understood that time is of the essence for the performance of this
contract, and any failure by contract to meet the time specifications of this agreement will cause Seller to be in
default of this agreement.

22. TAX - The City of Midland is exempt from all Federal, State and City tax. Please do notinclude these taxes in

your bid price or invoice. Taxable items must be so designated, and the City will supply vendor with a Tax
Exemption Certificate, properly executed.

23. INSURANCE -
The following provisions apply unless the agreement is for the supply of goods only:

Seller shall at all times during the term of this agreement maintain and keep in full force and effect insurance in the
following types and minimum amounts with companies authorized to do business in the State of Texas:

Commercial General Liability (including Contractual liability):

-Personal Injury: $1,000,000.00 per person
$1,000,000.00 per occurrence

-Property Damage: $500,000.00 per occurrence

Business Automobile Liability: $250,000.00 combined single limit -
Personal Injury and Property Damage

Worker's Compensation: Statutory limits

Employers’ Liability: $500,000.00 per accident or occurrence

The Commercial General Liability shall be on a per project or policy aggregate, including completed
operations, and shall be on an occurrence basis.

The Workers’ Compensation coverage provided by Seller shall inure to the benefit of employees injured
during the course and scope of their employment by Seller pursuant to this agreement.

The Business Automobile Liability insurance provided by Seller shall cover any auto for bodily injury and
property damage, including owned vehicles, hired and non-owner vehicles, and employee non-ownership, and the
amount of such policy shall be a minimum of $250,000.00 covering any vehicle used for the execution of the work
that is the subject of this agreement.

All insurance required pursuant to this agreement, except for Worker's Compensation Insurance, shall
name the Buyer as an additional insured on a claims occurred basis. All insurance required pursuant to this
agreement, including Worker's Compensation Insurance, shall provide for a waiver of subrogation as to the Buyer.

The parties agree that, prior to the execution of the agreement, Seller shall provide one or more certificates
of insurance showing that the requirements of this article have been met, and specifically containing, without
limitations, the following endorsement:

“The City of Midland is included as an additional insured, on a claims occurred basis, on all policies except
for Worker’s Compensation. The Seller and Insurer hereby waive all rights of subrogation with respect to
claims against the City of Midland, its agents, employees and officers, on all policies of insurance.”
Buyer shall be provided the notice by Seller’'s insurance provider not later than thirty (30) days prior to any
reduction or termination of such coverage. Buyer shall not be required to provide any insurance whatsoever
pursuant to this agreement.

Seller shall contractually require all contractors, subcontractors, and sub-subcontractors that work on any
portion of the work that is the subject of this agreement to obtain insurance coverage that meets or exceeds the
policy requirements and minimum amounts specified herein. All contractors, subcontractors, and sub-
subcontractors shall obtain insurance policies that provide blanket waivers of subrogation in favor of the City of
Midland and policies that name the City of Midland as an additional insured on a claims occurred basis (except
workers compensation).



24. ASSIGNMENT - Seller shall not, either directly or indirectly, assign all or any part of this agreement or any
interest, right or privilege herein, without the prior written consent of the Buyer. The issue on whether or not to
grant consent to an assignment is in the sole discretion of the Buyer.

25. RELEASE - NOTWITHSTANDING ANY OTHER PROVISIONS, SELLER HEREBY RELEASES,
ACQUITS, RELINQUISHES AND FOREVER DISCHARGES BUYER, BUYER’S EMPLOYEES AND OFFICERS,
FROM ANY AND ALL DEMANDS, CLAIMS, DAMAGES, OR CAUSES OF ACTION OF ANY KIND
WHATSOEVER WHICH SELLER HAS OR MIGHT HAVE IN THE FUTURE, INCLUDING BUT NOT LIMITED TO
BREACH OF CONTRACT, QUANTUM MERUIT, CLAIMS UNDER THE DUE PROCESS AND TAKINGS
CLAUSES OF THE TEXAS AND UNITED STATES CONSTITUTIONS, TORT CLAIMS, OR BUYER’S
NEGLIGENCE.

26. GOVERNING LAW AND VENUE - This agreement shall be governed by the laws of the State of Texas. All
performance and payment made pursuant to this agreement shall be deemed to have occurred in Midland County,
Texas. Exclusive venue for any claims, suits or any other action arising from or connected in any way to this
agreement or the performance of this agreement shall be in Midland County, Texas. The obligations and
undertakings of each of the parties to this agreement shall be deemed to have occurred in Midland County, Texas.

27. INDEPENDENT CONTRACTOR - It is expressly understood and agreed that Seller shall perform all work and
services described herein as an independent contractor and not as an officer, agent, servant or employee of the
Buyer; that Seller shall have exclusive control of and the exclusive right to control the details of the services and
work performed hereunder, and all persons performing the same; and shall be solely responsible for the acts and
omissions of its officers, agents, employees, contractors and subcontractors; that the doctrine of respondeat
superior shall not apply as between Buyer and Seller, its officers, agents, employees, contractors and
subcontractors; and that nothing herein shall be construed as creating a partnership or joint enterprise between
Buyer and Seller. No person performing any of the work and services described hereunder by Seller shall be
considered an officer, agent, servant or employee of the Buyer. Further, it is specifically understood and agreed
that nothing in this agreement is intended or shall be construed as creating a “Community of Pecuniary Interest” or
“An Equal Right of Control” which would give rise to vicarious liability. Seller shall be an independent contractor
under this agreement and shall assume all of the rights, obligations and liabilities, applicable to it as such
independent contractor hereunder. The Buyer does not have the power to direct the order in which the work is
done. The Buyer shall not have the right to control the means, methods or details of the Seller’s work. Seller shall
assume exclusive responsibility for the work. Seller is entirely free to do the work in its own way.

28. NOTICE OF ALLEGED BREACH; STATUTORY PREREQUISITES - As a condition precedent to filing suit for
alleged damages incurred by an alleged breach of an express or implied provision of this agreement, Seller or his
legal representative, shall give the City Manager, or any other reasonable official of the Buyer, notice in writing
(consisting of one original and seven copies of notice attached to a copy of this agreement) of such damages, duly
verified, within one-hundred-twenty (120) days after the same has been sustained. The discovery rule does not
apply to the giving of this notice. The notice shall include when, where and how the damages occurred, the
apparent extent thereof, the amount of damages sustained, the amount for which the Seller will settle, the physical
and mailing addresses of Seller at the time and date the claim was presented and the physical and mailing
addresses of Seller for the six months immediately preceding the occurrence of such damages, and the names and
addresses of the witnesses upon whom the Seller relies to establish its claim; and a failure to so notify the City
Manager within the time and manner provided herein shall exonerate, excuse and except the Buyer from any
liability whatsoever. The Buyer is under no obligation to provide notice to Seller that Seller’s notice is insufficient.
Buyer reserves the right to request reasonable additional information regarding the claim. Said additional
information shall be supplied within thirty (30) days after receipt of notice.

The statutory prerequisites outlined herein constitute jurisdictional requirements pursuant to Section
271.154 of the Texas Local Government Code and Section 311.034 of the Texas Government Code.
Notwithstanding any other provision, Seller’s failure to comply with the requirements herein shall perpetually bar
Seller’s claim for damages under Chapter 271 of the Texas Local Government Code, and Section 311.034 of the
Texas Government Code, regardless if Buyer has actual or constructive notice or knowledge of said claim or
alleged damages. Seller agrees that the requirements of this entire agreement are reasonable.

29. INDEMNITY (NOT APPLICABLE TO PURCHASE AGREEMENTS) - SELLER WILL INDEMNIFY AND
HOLD HARMLESS AND DEFEND BUYER AND ALL OF BUYER’S OFFICERS, AGENTS AND EMPLOYEES
FROM ALL SUITS, ACTIONS, CLAIMS, DAMAGES, PERSONAL INJURIES, LOSSES, PROPERTY DAMAGE
AND EXPENSES OF ANY CHARACTER WHATSOEVER, INCLUDING REASONABLE ATTORNEY’S FEES,



BROUGHT FOR OR ON ACCOUNT OF ANY INJURIES OR DAMAGES RECEIVED OR SUSTAINED BY ANY
PERSON OR PERSONS OR PROPERTY, ON ACCOUNT OF ANY NEGLIGENT ACT OF SELLER, its agents or
employees, or any subcontractor, arising out of, or resulting from, Seller’s use of, or activities on, the agreement
premises, and Seller will be required to pay any judgment with costs which may be obtained against Buyer or any
of its officers, agents or employees, including reasonable attorney’s fees.

SELLER SHALL INDEMNIFY AND HOLD HARMLESS AND DEFEND BUYER AND ALL OF BUYER’S
OFFICERS, AGENTS AND EMPLOYEES FROM ALL SUITS, ACTIONS, CLAIMS, DAMAGES, ACCIDENTAL
DEATH, PERSONAL INJURIES, PROPERTY DAMAGE, LOSSES, AND EXPENSE OF ANY CHARACTER
WHATSOEVER INCLUDING REASONABLE ATTORNEY’S FEES, BROUGHT FOR OR ON ACCOUNT OF ANY
INJURIES OR DAMAGES RECEIVED OR SUSTAINED BY ANY PERSON OR PERSONS OR PROPERTY, ON
ACCOUNT OF ANY NEGLIGENT ACT OF BUYER, BUYER’S OFFICERS, AGENTS AND EMPLOYEES,
WHETHER SUCH NEGLIGENT ACT WAS THE SOLE PROXIMATE CAUSE OF THE INJURY OR DAMAGE OR
A PROXIMATE CAUSE JOINTLY AND CONCURRENTLY WITH SELLER OR SELLER’S EMPLOYEES,
AGENTS OR SUBCONTRACTORS NEGLIGENCE, IN THE EXECUTION, SUPERVISION AND OPERATIONS
GROWING OUT OF ORIN ANY WAY CONNECTED WITH THE PERFORMANCE OF THIS AGREEMENT AND
SELLER WILL BE REQUIRED TO PAY ANY JUDGMENT WITH COSTS WHICH MAY BE OBTAINED AGAINST
BUYER OR ANY OF BUYER’S OFFICERS, AGENTS OR EMPLOYEES, INCLUDING ATTORNEY’S FEES.

30. SOVEREIGN IMMUNITY - By executing this agreement the Buyer is not waiving its right of sovereign
immunity. The Buyer is retaining its immunity from suit. The Buyer is not granting consent to be sued by legislative
resolution or action. THERE IS NO WAIVER OF SOVEREIGN IMMUNITY.

31. THIRD PARTY BENEFICIARY - The Buyer’s approval of this agreement does not create a third party
beneficiary. There is no third party beneficiary to this agreement. No person or entity who is not a party to this
agreement shall have any third party beneficiary or other rights hereunder.

32. ATTORNEY FEES - BY EXECUTING THIS AGREEMENT, SELLER AGREES TO WAIVE AND DOES
HEREBY KNOWINGLY, CONCLUSIVELY, VOLUNTARILY AND INTENTIONALLY WAIVE ANY CLAIM IT HAS
ORMAY HAVE IN THE FUTURE AGAINST THE BUYER, REGARDING THE AWARD OF ATTORNEY’S FEES,
WHICH ARE IN ANY WAY RELATED TO THE AGREEMENT, OR THE CONSTRUCTION, INTERPRETATION
ORBREACH OF THE AGREEMENT. THE SELLER SPECIFICALLY AGREES THAT IF THE SELLER BRINGS
OR COMMENCES ANY LEGAL ACTION OR PROCEEDING RELATED TO THIS AGREEMENT, THE
CONSTRUCTION, INTERPRETATION, VALIDITY OR BREACH OF THIS AGREEMENT, INCLUDING BUT NOT
LIMITED TO ANY ACTION PURSUANT TO THE PROVISIONS OF THE TEXAS UNIFORM DECLARATORY
JUDGMENTS ACT (TEXAS CIVIL PRACTICE AND REMEDIES CODE SECTION 37.001, ET. SEQ., AS
AMENDED), OR CHAPTER 271 OF THE TEXAS LOCAL GOVERNMENT CODE, THE SELLER AGREES TO
ABANDON, WAIVE AND RELINQUISH ANY AND ALL RIGHTS TO THE RECOVERY OF ATTORNEY’S FEES
TO WHICH SELLER MIGHT OTHERWISE BE ENTITLED.

SELLER AGREES THAT THIS IS THE VOLUNTARY AND INTENTIONAL RELINQUISHMENT AND
ABANDONMENT OF A PRESENTLY EXISTING KNOWN RIGHT. SELLER ACKNOWLEDGES THAT IT
UNDERSTANDS ALL TERMS AND CONDITIONS OF THE AGREEMENT. THE SELLER FURTHER
ACKNOWLEDGES AND AGREES THAT THERE WAS AND IS NO DISPARITY OF BARGAINING POWER
BETWEEN THE BUYER AND THE SELLER. THIS SECTION SHALL NOT BE CONSTRUED OR INTERPRETED
AS A WAIVER OF SOVEREIGN IMMUNITY.

THE SELLER AND BUYER ARE RELYING ON THEIR OWN JUDGMENT. EACH PARTY HAD THE
OPPORTUNITY TO DISCUSS THIS AGREEMENT WITH LEGAL COUNSEL PRIOR TO ITS EXECUTION.

33. CONSIDERATION - The terms of this agreement are supported by good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged by the parties named herein.

34. CERTIFICATION - In accordance with the Texas Local Government Code, the City of Midland Department
of Facilities and Fleet Management does hereby certify that the City of Midland is in compliance with Sections 252,
271 and all applicable sections of the Texas Local Government Code and other state law as it applies to
procurement and contracting issues.

35. FEDERAL WAGE REQUIREMENTS - If applicable, the Davis-Bacon Act, 29 CFR 5.5, and any related acts
or regulations are hereby incorporated by reference and made a part of this agreement, and all terms and
requirements under said laws, by such incorporation, are made terms and requirements of this agreement, to which
the parties to this agreement have agreed to be bound.



36. COMPLIANCE WITH FEDERAL, STATE AND LOCAL LAWS - Seller shall at all times during the term of
this agreement comply with applicable federal, state, and local laws regarding Seller’s activities pursuant to this
agreement, including but not limited to all applicable sections of the Municipal Code of Midland, Texas, as may be
amended, said sections being hereby incorporated by reference and made a part of this agreement for all legal
purposes. Failure to abide by any such law mentioned herein constitutes grounds for the immediate termination of

this agreement.



